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Abstract | This paper examines the lapse of penalties by way of pardon based on a
comparative study between Kuwait’s penal code and figh. It sheds light on what
lapse of penalties by way of pardon is and compares its ruling between Kuwait’s
penal code and Islamic jurisprudence. It presents an applicable legitimate
proposal. The problem of this study lies in the fact that the observer of jurists’
(fuqaha’) literature in regard of the lapse of penalties by way of pardon would
find that there is a corelation between the penalty and the pardon related to
the nature of the penalty. This corelation between the justness of the
punishment and the lawfulness of the pardon necessitates a study from Shari’‘ah
perspective to show what lapse of penalties by way of pardon is, and to evaluate
the results against the Kuwait’s penal code regarding the matter. The study
aims to shed light on both the linguistic and Shar’i (legal) meanings, what lapse
of penalties by way of pardon is, and the difference between Kuwait’s penal code
and Islamic jurisprudence regarding it. The researcher used different methods
namely: the inductive, the analytical, the deductive, and the argumentative
method; supporting each one of them with a comparative approach through
examining the discussed issues against the views of the four schools of Islamic
jurisprudence and Kuwait’s penal code. The study showed that pardon is
applicable only when it is related to individual rights, or the public right when
decided by the ruler based on his knowledge about the matter as long as it is
not related to any of the hudud nor results in harm to the public good. The study
also found that Kuwait’s penal code is in accordance with Islamic jurisprudence
regarding the extinguishment of penalties by pardon holding the above
considerations. Kuwait’s law which authorizes the application of pardon
related to individual rights on sentences which do not exceed five years of
imprisonment is indeed in compliance with the opinion of Hanafiyyah,
Malikiyyah and Hanabilah regarding the fact that the ruler has the right to
limit the application of the pardon according to what he sees appropriate
considering the more favourable sentence. The researcher recommends
studying the limitations of penalties in Kuwait’s penal code and then to
compare it with Islamic jurisprudence in order to identify what agrees with it
and what does not.
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